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Absence of a Penalty Clause?
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In a complex dispute arising from a cooperation agreement for the joint creation and commercialization of a commodity
index, the Federal Supreme Court addressed three main questions. First, an objective interpretation of the non-competition
clause which prohibited the use of any other index reproducing the mechanisms of the Common Index “outside the
framework of the contract” could not be understood as authorizing such competing use in exchange for payment of the
contractual remuneration. Second, in the absence of a genuine contractual gap, arts. 536 and 464 para. 2 of the Swiss
Code of Obligations (SCO) could not be applied by analogy to require the surrender of profits derived from the competing
activity. Third, the fact that the contract specified neither the consequences of a breach of the disputed clause nor the
method for calculating the resulting damage could amount to a mere “imperfection of the contract”: a specific contractual
regime governing sanctions is not necessary to establish the damage, since the breach triggers the contractual liability of
the breaching party under the general rules (arts. 97 seq. and 98 para. 2 SCO) and entitles the injured party to
compensation for its positive interest, i.e. the remuneration it would have received on the Common Index.

Judgment of the Federal Supreme Court of February 2026
Case Reference : 4A 83/2025

Facts

The Federal Supreme Court’s judgment concerns a contractual dispute between two companies operating in the financial
industry, A. SA and B. SA, together (the “Parties”).[1] A. SA, which specializes in the creation and management of
commodity-related financial indices, was founded by established figures in the industry, including F., the creator of the
“S.” index.[2] A. SA obtained a license to promote said index outside the United States and also developed its own index,
namely the “M.” index.[3] B. SA, a company incorporated under French law, is one of the world’s leading companies in
commodity trade finance.

On April 12, 2007, the Parties entered into a cooperation agreement drafted by A. SA (the “Contract”). The Contract aimed
to establish a framework of cooperation between the Parties regarding the creation and commercialization of a new
commodity-related financial index (namely the “N.” index)[4], which had been created on the basis of the “M.” index
developed by A. SA, to which B. SA had added a quantitative enhancement algorithm (the “Common Index”).[5] The
Contract provided for a remuneration mechanism benefitting both Parties (art. 4): B. SA was required to pay A. SA an
annual commission calculated on the hedging amount relating to products referencing the Common Index (0.70%, or
0.30% for single-commodity products). These rates were reduced to 0.50% and 0.20% respectively, as of July 1, 2008. This
remuneration is referred to as the “Remuneration”. In return, A. SA was required to pay B. SA retrocessions of 0.30% per
year on the amount of its own hedging and of 0.15% per year on all assets under management excluding that hedging
amount. The respective commissions payable by each Party were set off.[6] The Contract also contained a non-competition
clause (art. 7) (the “Non-Competition Clause”), drafted as follows:

“7.1 Each party undertakes, both for itself and for any natural or legal person affiliated with it, throughout the entire
duration of the present Contract, not to use, directly, the N. Index or any other index reproducing the mechanisms of the
N. Index as described in its manual, outside the framework of the present Contract.”

The dispute arose when B. SA began using a third-party index, the “O.” index[7], launched on January 27, 2011 (the
“Competing Index”). The index had been developed by company H. (namely S&P Global), with which B. SA, through an
entity it controlled, had entered into a license agreement dated January 1, 2007, effective as of March 1, 2011. The
agreement concerned the use of the world’s leading equity index and of the indices belonging to the “0O.” family. In
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December 2010, B. SA launched a first product referencing the Competing Index by redirecting products that had initially
referenced the Common Index. According to the facts established in the judgment, “this [O.] index was more attractive to
investors than the N. index due to the fact that both company H. and its index were significantly better known than the
claimant [A. SA] and its index in the field, particularly in the United States.”[8]

2017. SA considered that such use violated the Non-Competition Clause. By email dated October 25, 2011, it
therefore requested that B. SA either cease using the Competing Index or pay the Remuneration on it. On
February 2, 2012, B. SA terminated the Contract with immediate effect, a termination whose unjustified nature
it ultimately no longer disputed. Had it remained in force, the Contract would have expired on April 12, 2017.

In the subsequent proceedings, A. SA sought payment of the Remuneration on the products linked to the Competing Index.
It argued that the prohibition on using a third-party index “outside the framework of the Contract” necessarily implied that
such use had to take place “within the framework of the Contract”, that is, in exchange for payment of the Remuneration
provided for under art. 4. On this basis, A. SA increased its claim from USD 11,831,734.58 to USD 57,454,921.89. In a
judgment dated September 21, 2021, the Chambre patrimoniale cantonale of the Canton of Vaud (the “First Instance
Court”) partially upheld the claim and ordered B. SA to pay USD 52,218,922 plus interest at 5% as of February 2, 2012.

By judgment dated January 7, 2025, the Civil Court of Appeal of the Cantonal Court of the Canton of Vaud (the “Cantonal
Court”)[9] partially upheld B. SA’s appeal and reduced the amount awarded to USD 6,559,644 plus interest. It rejected A.
SA’s interpretation of the Non-Competition Clause. A. SA subsequently appealed to the Federal Supreme Court, alleging
that the facts had been established in a manifestly inaccurate manner and that the Contract had been interpreted
arbitrarily.

Issue

The Federal Supreme Court had to address three questions:

1. Methods of contractual interpretation: Did the Cantonal Court correctly apply the subjective and objective
methods of interpretation when it held that the Non-Competition Clause did not make the use of the Competing
Index conditional upon payment of the Remuneration provided for in art. 4?

2. Legal characterization of the contract: Given that the Contract had been characterized as a sui generis
simple partnership agreement, should 536 and 464 para. 2 SCO have been applied by analogy, thereby
requiring B. SA to surrender the profits derived from its use of the Competing Index?

3. Financial consequences of the breach of the Non-Competition Clause: How should the damage resulting
from the breach of the Non-Competition Clause be calculated in the absence of a specific contractual
mechanism governing its financial consequences?

Decision

The Federal Supreme Court began by recalling the two-stage method of contract interpretation. The court must first seek
to establish the parties’ real and common intention (art. 18 para. 1 SCO), which is a question of fact. If that intention
cannot be established, the court must determine the parties’ objective intention by applying the principle of trust (art. 1
para. 1 SCO in conjunction with art. 2 of the Swiss Civil Code (SCC)), which is a question of law.[10] The Federal Supreme
Court found that the Cantonal Court had not clearly distinguished between these two methods, and had moreover
established in a manifestly inaccurate manner that A. SA had claimed the Remuneration on the Competing Index for the
first time in its reply, whereas it had already made that request in its email of October 25, 2011. However, this factual
error concerned only A. SA’s own intention. It was therefore not arbitrary for the Cantonal Court to hold that no real and
common intention of the Parties could be established. Since both Parties had made submissions concerning the objective
interpretation of the Contract, the Federal Supreme Court was able to review that interpretation.[11]

Turning to the objective interpretation, the Federal Supreme Court distinguished between the two situations covered by
the Non-Competition Clause. The use of the Common Index itself, which was the very object of the Contract, could be
interpreted as A. SA suggested, namely as giving rise to the Remuneration provided for under art. 4. By contrast, using
another index reproducing the mechanisms of the Common constituted competing activity. A clause expressly entitled
“non-competition” could not reasonably be understood as permitting such competition in exchange for payment of the
Remuneration, particularly since art. 4 concerned only the Common Index. The interpretation proposed by A. SA would
have also meant that B. SA was merely in default of payment (arts. 102 seq. SCO) rather than in breach of its contractual



https://www.fedlex.admin.ch/eli/cc/27/317_321_377/fr#art_536
https://www.fedlex.admin.ch/eli/cc/27/317_321_377/fr#art_464
https://www.fedlex.admin.ch/eli/cc/27/317_321_377/fr#art_18
https://www.fedlex.admin.ch/eli/cc/27/317_321_377/fr#art_1
https://www.fedlex.admin.ch/eli/cc/27/317_321_377/fr#art_1
https://www.fedlex.admin.ch/eli/cc/27/317_321_377/fr#art_102

obligations under the rules governing non-performance (arts. 97 seq. SCO). Furthermore, it would have been inconsistent
with the purpose of the Contract, which was to maximize the dissemination of the Common Index through its exclusive
promotion. Finally, the absence of an explicit sanction could be regarded as “a mere imperfection of the contract”. It did
not deprive the Non-Competition Clause of either its legal effect or its deterrent purpose.[12]

The Federal Supreme Court then rejected A. SA’s argument based on arts. 536 and 464 para. 2 SCO. Since A. SA was
advancing an interpretation of the Contract, it could not simultaneously argue that the Contract contained a gap. The
Parties had not provided for a specific compensation mechanism in the event of a breach of the Non-Competition Clause,
and this absence did not justify supplementing the Contract by applying the stator provisions relied upon by A. Sa by
analogy.[13] The Cantonal Court had therefore correctly applied the general rules governing contractual liability (arts. 97
seq. and 98 para. 2 SCO). It awarded A. SA compensation for its positive interest , corresponding to the Remuneration that
B. SA would have continued to pay had it not reduced its use of the Common Index in favor of competing indices.[14] The
appeal was dismissed to the extent that it was formally admissible.

Key Takeaways

1. Contractual interpretation (_18 para. 1 SCO): the judge must first seek to establish the real and common
intention of the parties (question of fact). Only if that intention cannot be established may it resort to objective
interpretation based on the principle of trust (question of law). A cantonal court’s failure to clearly distinguish
between he two methods does not necessarily justify setting aside its decision if its reasoning can be
understood as an objective interpretation.

2. Contractual characterization and gap-filling: the legal characterization of a contract becomes relevant
where a mandatory statutory provision must be applied or where a default rule is needed to fill a genuine
contractual gap. A party that advances an interpretation of the contract cannot simultaneously argue that the
contract contains a gap. The parties’ qualified silence excludes supplementing the contract in this case by
applying 536 and 464 para. 2 SCO by analogy.

3. Consequences of the breach of the Non-Competition Clause: in the absence of a specific contractual
regime (such as a penalty clause), a breach of a non-competition obligation triggers the general rules
governing contractual liability ( 97 seq. and 98 para. 2 SCO). The absence of such a contractual mechanism
may constitute a mere “imperfection of the contract”, rather than a gap to be filled. The damage corresponds
to the positive interest, namely the Remuneration lost in connection with the Common Index.

Comment

The Federal Supreme Court’s decision 4A_83/2025 concerns a non-competition clause contained in a cooperation
agreement concluded between two companies for the creation and commercialization of a joint commodity index (i.e. the
Common Index). The economic stakes of such agreements are considerable. The exploitation of financial indices is a very
lucrative market,[15] and the licensing fees charged for their use may represent a significant proportion of the costs of the
financial products based on them.[16] This has also attracted the attention of regulators.[17] As one author recently
observed:

Index providers have become huge, profitable, and influential businesses, with more than $6.5 billion in revenue in 2023
and profit margins in the range of 60 to 70 percent. Index providers create and license indices as benchmarks for passive
managers to track. The largest such index—the S&P 500, a product of S&P Dow Jones (S&P), a division of S&P Global
Inc.—is tracked by over $4 trillion, generating licensing fees for S&P of hundreds of millions of dollars per year with a
present value of billions of dollars. Passive fund managers who wish to sell a fund with the S&P 500 label must pay these
licensing fees to S&P.[18]

The Parties did not dispute either the conclusion of the Contract (art. 1 seq. SCO) or its validity (art. 11 seq. SCC, arts.
11-16 SCO, arts. 19-20 SCO, art. 21 and arts. 23-24 SCO). Their dispute concerned the interpretation of the Non-
Competition Clause, the legal characterization of the Contract and the financial consequences of the breach of said clause.
This commentary will analyze the following five core themes:

Freedom of contract and the general principles of contract law (.19 and 20 SCO).

Contractual interpretation and the intention of the parties (_18 para. 1 SCO).

Contractual characterization and gap-filling ( 536 and 464 para. 2 SCO).

The financial consequences of breaching a non-competition clause (97 seq. and 98 para. 2 SCO); and
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5. A critical assessment of the calculation of damages.
1. General principles of contract law: freedom of contract

Although this Federal Supreme Court’s judgment does not call into question the validity of the Non-Competition Clause, it
is nevertheless important to recall the legal framework within which such a clause must operate. The fundamental
principle of Swiss contract law is freedom of contract, enshrined in art. 19 para. 1 SCO. This principle allows parties to

decide freely whether or not to enter into a contract, with whom to contract and on what terms and conditions.[19] While
freedom of contract is a fundamental principle, it is not absolute: art. 19 para. 2 SCO and art. 20 para. 1 SCO exclude
clauses that are unlawful, immoral or contrary to public policy, as are contracts whose subject matter is impossible, illicit
or immoral.[20]

Non-competition clauses in cooperation agreements are not governed by any specific provision of the SCO and are
therefore subject to the general principles of the law of obligations. Unlike non-competition clauses in employment
contracts (arts. 340 seq. SCO), they must be assessed exclusively according to arts. 19 and 20 SCO. The central issue
before the Federal Supreme Court in this case concerned the interpretation of the scope of the Non-Competition Clause
and the consequences of its breach.[21]

2. Contractual interpretation and the intention of the parties

A. Interpretation of the contract

Art. 18 para. 1 SCO provides that, when interpreting a contract, the court must seek to establish the parties’ true and
common intention, without being bound by any incorrect expressions or designations they may have used. This principle,
which is essential in contract law, can be broken down into two stages:

1. Subjective interpretation: The court seeks to establish the true and common intent of the parties by relying on
various contextual elements such as previous negotiations or the parties’ conduct after the conclusion of the
contract.[22]

2. Objective interpretation: If the parties’ common intention cannot be established, the court must resort to
normative (or objective) interpretation. It must then determine the meaning that, according to the principle of
good faith, each party could and should reasonably have attributed to the other part’s declarations of intent.
Determining the parties’ objective intention is a question of law, which the Federal Supreme Court reviews
freely.[23]

In the judgment under consideration, the Federal Supreme Court refers in this respect to “two legal bases”: the real and
common intent of the parties (art. 18 para. 1 SCO) and, subsidiarily, the principle of trust (art. 1 para. 1 SCO in
conjunction with art. 2 SCC).[24] It criticized the Cantonal Court for failing to explain clearly which method of
interpretation it had applied.[25] This is not the first time that the Federal Supreme Court has identified such a lack of
methodological clarity.[26]

According to the Federal Supreme Court, by examining “the text of the contract” and “the context or the circumstances
surrounding its negotiation and conclusion”, the Cantonal Court had engaged in objective interpretation without first
establishing whether the parties had a real and common intention.[27] This is however not self-evident since, as the
Federal Supreme Court itself states, subjective interpretation also takes into account the circumstances “prior to” and
“concurrent with” the conclusion of the contract.[28]

Furthermore, the Federal Supreme Court appears to have made its review of the objective interpretation conditional upon
the Parties having submitted arguments on that issue.[29] This may be connected with its practice of examining only legal
questions still discussed before it.[30] One may wonder whether this approach is fully aligned with other judgments in
which it directly applied the objective method, even though the Cantonal Court had not addressed it, “this being a question
of law [...] whose legal relevance the parties could not ignore”.[31] The latter approach is preferable, as it allows the
Federal Supreme Court (also for reasons of procedural economy) to decide the merits of the case itself rather than
remitting it to the cantonal authority (art. 107 para. 2 of the Federal Act on the Federal Supreme Court (Federal Supreme
Court Act, FSCA)). In any event, this judgment illustrates once again the difficulty of clearly delimiting the two methods of
interpretation.[32]

B. Interpretation means and maxims
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When interpreting a clause, the court may rely on various means of interpretation. The wording of the contractual clause is
the primary means of interpretation.[33] However, other relevant elements include but are not limited to contractual
context,[34] the historical circumstances,[35] its purpose and[36] commercial usages.[37] As regards the principles
governing interpretation, some legal scholars, whose position we share, consider that the wording of a clause should not
automatically prevail over other interpretative elements.[38] For the Federal Supreme Court, this lack of primacy of the
text applies both to subjective interpretation[39] and objective interpretation.[40]

In ATF 136 III 186, the Federal Supreme Court points out that “there is no reason, however, to depart from the literal
meaning of the text adopted by the parties when there is no serious reason to believe that it does not correspond to their
wishes”.[41] Furthermore, the wording of a contractual clause may carry particular weight where the parties are
professionals (business-to-business contract).[42]

3. Contractual characterization and gap-filling
A. Is the existence of a contractual gap exclusively a question of fact?

3. SA argued for the application by analogy of art. 536 SCO, together with art. 464 para. 2 SCO, which would
have required B. SA to surrender the profits derived from its activities contrary to the purpose of the
partnership.[43] The Federal Supreme Court recalled that the legal characterization of the contract becomes
relevant only where a mandatory rule must be applied or where a default statutory rule is required to resolve
an issue the parties have not addressed.[44] This presupposes the existence of a contractual gap, meaning that
the parties “have not settled - or not completely settled - a legal question concerning the subject matter of
their agreement”.[45] Only a “genuine” gap (eigentliche Vertragsliicke) may be filled[46] not a qualified silence
of the parties (uneigentliche Vertragsliicke), and whether the contract contains a gap is “a question of
fact”.[47]

However, the existence of a contractual gap is a matter of interpreting the parties’ intent. This interpretation must be
carried out using the usual methods of interpretation (subjective, then objective), as one of the judgments cited by the
Federal Supreme Court itself states.[48] Accordingly, whether a contract contains a gap is not exclusively a question of
fact (contrary to what the Federal Supreme Court appears to suggest). Where the objective method of interpretation is
applied, the issue may also involve a question of law.[49]

B. Contractual interpretation versus gap-filling

The Federal Supreme Court upheld the finding that the Parties had not provided for a specific compensation regime in the
event of a breach of the Non-Competition Clause. It noted that “this does not mean, however, that the parties omitted to
provide for such a clause” and that this finding “precludes supplementing the contract”.[50] Although the Federal Supreme
Court did not expressly confirm it, the case at hand thus involves an improper gap (i.e. a qualified silence). By holding that
a party which advances an interpretation of the contract cannot simultaneously argue that the contract contains a gap,[51]
the Federal Supreme Court draws a clear distinction between contractual interpretation and gap-filling. This approach
deserves approval insofar as it rules out the hybrid and imprecise concept of supplementary contractual interpretation
(ergdnzende Vertragsauslegung).[52]

The Federal Supreme Court also stated that a gap must be filled by applying the “default statutory rules”.[53] However, as
judgment 4A 528/2019 specifies,[54] in the absence of such rules, a gap may also be filled according to the hypothetical
will of the parties. This possibility is particularly important in the context of innominate contracts.[55]

C. Legal characterization of the Contract

Since the Federal Supreme Court found that no gap existed, it did not have to determine the legal characterization of the
Contract. The cantonal courts had qualified it as a sui generis simple partnership agreement[56] and rejected the
alternative characterization as a cross-license agreement.[57] The Contract may therefore be regarded as an innominate
sui generis contract displaying certain similarities with a simple partnership. The clause of the Contract expressly
excluding such a characterization[58] is not decisive, since the legal characterization of a contract is not a matter that the
parties can determine conclusively for themselves.[59]

A cross-license agreement presupposes that each party grants the other a right to use an intangible asset protected by
intellectual property law and owned by the granting party. As the Cantonal Court rightly noted,[60] this was not the case
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here since the Common Index had been jointly developed by the Parties. The relevant provisions of the Contract rather
reflect the management of intellectual property rights created through a joint venture. They determine how each party may
use the jointly created intangible asset. In this case, each Party was entitled to use the name identifying the Common Index
free of charge, but neither was entitled to grant sub-licenses.[61]

4. Financial consequences of the breach of a non-competition clause

A. Absence of a penalty clause

The judgment sheds light on the delicate question of damages arising from the breach of a non-competition obligation
where, as is relatively uncommon, the parties have not provided for a penalty clause.[62] The Federal Supreme Court
noted that the absence of a contractual provision specifying the consequences of a breach of the Non-Competition Clause
constituted an “imperfection of the contract”.[63] This absence does not however affect the validity or enforceability of the
Non-Competition Clause as its breach engages the contractual liability of the infringing party under the general rules
governing contractual liability (arts. 97 seq. SCO).[64]

B. The damage retained: the positive interest

The broad wording of the Non-Competition Clause prohibited not only the use of the Common Index outside the Contract
but also that of “any other index reproducing the mechanisms of the N. Index”.[65] The Parties therefore intended to
regulate the use of the Common Index itself and the revenue deriving from it, but also protect the investments made in its
development and commercialization. Accordingly, any use of the Common Index, including in a derivative form, was
contractually prohibited. The damage resulting from the breach corresponds to the positive interest, namely the revenue A.
SA would have received under art. 4 had the clause not been breached. More specifically it corresponds to the “amount of
remuneration not paid by the respondent [B. SA] as a result of the decrease in its use of the N. index, in favor of other
competing indices”.[66]

C. The head of damage not examined by the Federal Supreme Court

The Federal Supreme Court did not address another head of damage claimed by A. SA, namely the Remuneration that it
argued should have been payable in respect of the use of the Competing Index, which had been found to reproduce the
mechanisms of the Common Index.[67] The Cantonal Court had rejected this claim primarily on the ground that it lacked a
contractual basis. It also considered that awarding such compensation would result in overcompensation, since the
Common Index would not have achieved comparable commercial success.[68] In addition it observed, by way of obiter, that
awarding both amounts would amount to “double counting” the Remuneration in respect of assets transferred from the
Common Index to the Competing Index.[69]

5. Critical assessment of the calculation of damages

A. The calculation adopted by the Cantonal Court

The figures discussed in this section are taken from the Cantonal Court’s judgment, which relied on the report of the court-
appointed expert. The Cantonal Court rejected the approach adopted by the First Instance Court, which had calculated the
damage on the basis of the revenue generated by the Competing Index. Instead, it held that the damage could only
correspond to the Remuneration that A. SA would have received had B. SA not breached the Contract.[70] Relying on the
expert’s report, the Cantonal Court used quarterly commissions of USD 345,504 as its reference amount. These
commissions were considered to have reached a stable level as of the second quarter of 2011, before the transfer of assets
to the Competing Index.[71]

Table 1 - First head of damage: breach of the Non-Competition Clause, in USD
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The 24.9% deduction is explained by the fact that, over the period 2007-2012, the commissions paid by A. SA to B. SA
represented on average 24.9% of the total commissions. Since the expert had deducted these reciprocal commissions only
until the end of 2012, the Cantonal Court applied the same percentage to the subsequent periods.[72] The closing period
was included because the Common Index remained the joint property of the Parties after the Contract ended and the
products still outstanding continued to generate revenue.[73] A second head of damage amounting to USD 2,266,599
concerned products that had incorrectly been classified as “single-commodity” products (0.20%) rather than “multi-
commodity” products (0.50%).[74] The total amount awarded by the Cantonal Court thus amounts to USD 6,559,644 (USD
4,293,045 + USD 2,266,599).[75]1

B. First criticism: a reference level already affected by the breach

In our view (based on the data available in publicly accessible court decisions), the reference level that was adopted by the
Cantonal Court is open to criticism. The quarterly commissions payable by B. SA to A. SA evolved as follows:[76]

Figure 1 - Evolution of the quarterly commissions payable by B. SA to A. SA (Q1 2010 - Q2 2011), in USD
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Table 2 - Gross quarterly commissions payable by B. SA to A. SA (USD)



Quarter Commissions

Q12010 232,892
Q22010 | 291,953
Q32010 | 270,798
Q4 2010 | 403166
| Q1 201 (alternative reference level) | 500,148
| Q2 2011 (reference level retained) | 345,504

Q4 2012 | 200,984

The expert selected the commissions paid in the second quarter of 2011 (USD 345,504), as the normal reference level. She
considered that the peak of USD 500,148 recorded in the first quarter of 2011 was not representative of a normal and
sustainable level. Yet the second quarter of 2011 coincides precisely with the period in which B. SA began actively
marketing the Competing Index. The expert herself observed “that the decrease in commissions in the second quarter of
2011 coincided with the beginning of the marketing of products using the O. index”.[77] The expert therefore adopted as a
normal reference level an amount that had already been affected by the breach of the Contract. This is comparable to
measuring the amount of water lost from a leaking tank by taking as the reference level the amount of water remaining
one hour after the legal began: the water lost during that first hour is never taken into account. An alternative approach
would have been to consider that the first quarter of 2011 peak was not an isolated occurrence but rather reflected market
growth that could have continued had the Contract been properly performed. Indeed, the trend over 2010 and early 2011
was generally upward (from USD 232,892 in the first quarter of 2010 to USD 500,148 in the first quarter of 2011).

Table 3 - Comparison of the two reference levels

Approach Basis retained Logic

Court-appointed expert USD 345,504 (Q2 20M) | Q1 201N peak considered exceptional

Possible alternative approach | USD 500,148 (Q1201) MNormal upward trend interrupted by the
breach

Quarterly difference = |JSD 155,000

Impact over 7 quarters = LUSD 1.08 million For period A alone

(period A)

The decision to retain USD 345,504 rather than USD 500,148 thus significantly reduced the amount of damages awarded
to A. SA. Although the methodological choice made by the expert and accepted by the Cantonal Court is understandable, it
remains open to challenge on its merits.

C. Second criticism: a separate head of damage for the use of an index reproducing the mechanisms of the
Common Index

It does not seem excluded that damages arising specifically from the use of an index reproducing the mechanisms of the
Common Index could be claimed separately and cumulatively with the first head of damage (see above, section 4.C). The
head of damage retained by the Cantonal Court and upheld by the Federal Supreme Court is intended to compensate A. SA
for the loss resulting from the reduction in the Remuneration that B. SA would have paid for the use of the Common Index
had the Non-Competition Clause not been breached. This head of damage is therefore calculated by applying the
Remuneration (art. 4) to a hypothetical business volume that did not materialize because B. SA used another index in
breach of the Non-Competition Clause. The calculation thus focuses on the reduction in the use of the Common Index.[78]

A separate head of damage, which was rejected by the Cantonal Court and not addressed by the Federal Supreme Court,
could instead relate specifically to the use of an index reproducing the mechanisms of the Common Index. This use also
breached the Non-Competition Clause, but the resulting damage is conceptually distinct from the loss arising from the
reduced use of the Common Index itself. Admittedly, the derivative use of the Common Index cannot give rise to the



contractual Remuneration provided for in art.4, since the Competing Index is not, strictly speaking, the Common Index.
From this perspective, one may reasonably assume that the Remuneration payable for using the Common Index itself
would be higher than the remuneration that might be payable for using another index that merely reproduces its
mechanisms.[79]

The same issue may be examined from the perspective of intellectual property and intellectual property licensing. The Non-
Competition Clause prohibits the use of an index reproducing the mechanisms of the Common Index. It could therefore be
argued that the party protected by the clause should be entitled to remuneration for such use, potentially calculated by
reference to market practices, in addition to the Remuneration payable for the use of the Common Index itself. Indeed,
exploiting the Common Index and exploiting indices reproducing its mechanisms may involve different markets and a
different forms of commercial use. These may therefore constitute two distinct forms of exploitation capable of giving rise
to a separate head of damage. By way of comparison, under an intellectual property license, the holder of an intellectual
property right may be entitled to remuneration for different forms of exploitation of the intangible asset covered by the
license.[80]

From this perspective, using an index reproducing the mechanisms of the Common Index in breach of the Non-Competition
Clause may be compared to exploiting an intellectual property right in aa derivative form rather than using the original
protected asset itself. An example would be the use of a derivative work rather than the original work. The main difficulty
will thus lie in determining what proportion of the revenue generated by the infringing party should be allocated to the
party protected by the Non-Competition Clause. This assessment could depend, in particular, on the reputation of the index
concerned and of the companies involved.[81] However, it does not seem appropriate to reject such a claim for damages as
a matter of principle simply because the index used in breach of the Non-Competition Clause enjoys greater market
recognition than the Common Index jointly developed by the Parties. Such an approach would risk depriving the non-
competition obligation of any meaningful practical effect.[82]

Ultimately, it does not seem excluded to claim damages relating to the use of an index reproducing the mechanisms of the
Common Index in breach of the Non-Competition Clause, such damage distinct from the damage resulting from the
decrease in the use of the Common Index itself. In any event, this case demonstrates the complexity of assessing the
damage resulting from the breach of a non-competition clause[83] and the importance of addressing this issue expressly in
the contract for instance through a penalty clause.[84]

In short, this judgment reveals the practical and economic importance of financial indices. It also illustrates the difficulties
involved in identifying and quantifying the damage resulting from a breach of a non-competition clause. Furthermore, it
provides an opportunity to revisit fundamental questions of contract law, particularly the methods of contractual
interpretation and the filling of contractual gaps in connection with the legal characterization of a contract.

This case confirms that parties who include a non-competition clause in their agreement (such as a cooperation or joint
venture agreement) should expressly regulate the consequences of a breach of a non-competition obligation. They may do
so, for instance, by including a contractual penalty clause (arts. 160 seq. SCO) or a contractual remuneration mechanism
covering the use of competing products. Such provisions can help avoid the complex contractual, evidentiary and financial
difficulties encountered in this case.
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